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HECOOTBETCTBME ®PU3SNHECKUNX CJI
MOTEPMEBLLUETO WM MPECTYMHMKA KAK KPUTEPUIA
BECMTOMOLLHOTO COCTOSIHMS MPU YEMINCTBE

A. O. Llseiizep, doyenm kagedpvt y20406H020 11pasd, \aAbHEBOCTOIHOTO
1opupudeckoro HHCTUTyTa MBA Poccnn, KaHAMAQT OPHAMYECKUX HAyK.

B craTpe paccMaTpHBarOTCS aKTYaAbHbIE BOIPOCH], KACAIOMHeCs OIleHKH
HeCOOTBeTCTBHUS GH3UYECKUX CHA IIOTEpIIeBIIEro ¥ BUHOBHOTO AMIIA TIPH
COBepIIeHNH YOUICTBA. ABTOP Ha OCHOBE U3yUeHNS TOAOKEHHUI TeOPHH
YTOAOBHOTO IpaBa 1 MPaBONPUMEHHUTEAbHOM MPAKTUKH ACAAET BBIBOABI
0 COAEeP’KaHMU AAHHOTO MPU3HAKA U IIPABOBOM OL|eHKH HeCOOTBETCTBUS
QH3HUIECKUX CHA KaK KBAANPUIIHPYIOIIETO 0OCTOSTEABCTBA.

KaroueBbie cA0Ba: yOHIICTBO, HECOOTBETCTBIE GUIMIECKHX CHA, Hecrio-
MOII[HOE COCTOSIHHE.
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THE DISCREPANCY BETWEEN THE PHYSICAL FORCES
OF THE VICTIM AND THE OFFENDER AS A CRITERION
FOR A HELPLESS STATE DURING MURDER.

A. O. Shvejger, assistant professor, department of criminal law and criminol-
0gy FGKOU VO «Far Law Institute of the Russian Interior Ministry>,
PhD in Law,

The article deals with topical issues relating to the assessment inconsis-
tency physical strength of the victim and the perpetrator in the com-
mission of the murder. The author based on the study of the theory of
criminal law and practice makes conclusions about the content of the
sign and the possibility of accounting inconsistencies physical strength
as the aggravating circumstances.

Keywords: murder, inadequacy of physical strength, helpless state.

KBaAu¢uIimpoBaHHbIN BUA YOHICTBA AHIIA, HAXOASIETOCS B 6€CIIOMOIHOM
COCTOSIHUH, SIBASIETCSI OTHOCHTEABHO HOBBIM BHAOM ybuiictsa. B YK PCOCP
1960 r. He 6blAQ IPeAYCMOTpPEHA OTBETCTBEHHOCTD 32 IIOAOOHBII BUA yOUIICTBa,
a AMIIeHUe )KU3HH II0TePIIeBILIer0, HAXOASI[erocs B 6€CIIOMOIHOM COCTOSIHUH
KBaAUQUITMPOBAAUCDH KaK YOUICTBO C 0COOOIT KeCTOKOCTDIO, ANOO KaK IIPOCTOE
y6wuitctso [1. C. 57].

Hecmotps Ha 1o, uto ITaenym Bepxosroro Cypa PO B mocTanOBACHMM Padb-
SICHHA, 4TO HEOOXOAMMO [IOHUMATB ITOA YOUFCTBOM AUIIA, 3aBEAOMO AASI BUHOBHOTO
HAXOASIIEroCsi B 6eCIIOMOIHOM COCTOSIHHH, B IIPABOIPHMEHUTEABHOM PAKTHKE JACTO
BCTPEYAIOTCS OLIMOKH, CBSI3AHHBIE C HEIIPABHABHBIM TOAKOBAHHEM AQHHOTO OIIeHOY-
HOTO Ipu3HaKa. JacTble IPaBOIPHMEHUTEAbHbIE OLIMOKH CBSI3aHBI C HEIIPABUABHBIM
MOHHUMaHUEM COAEPXKAHHSI IPH3HAKA «0eCIIOMOIIHOe COCTOSIHIE TTIOTEPIIEBLIEr0>,
a TaloKe HeBePHBIM TOAKOBAHHEM Pa3bsCHEHHUI YKa3aHHOTO oCcTaHOBAeHHA [1aenymMa
BepxosHoro cyaa P®. Do cBs3aHO ¢ TeM, YTO IIPU3HAK O€CIIOMOITHOCTH SIBASIETCSI
onjeHo4HbIM HoHATHEeM. HecMoTps Ha TO, uTo Bepxosnsiit Cya PO B cBoem mocTa-
HOBA€HHUH PACKPBIBAET COAEPIKAHME IIOHSTHS «6eCIIOMOIIHOE COCTOSIHIE >, B AAHHOM
OIpEACACHUHM OH UCIIOAB3YeT B OCHOBHOM HeyeTKHe OIleHOYHbIEe KaTeTOPHH, KOTOPbIe
He TI03BOASIIOT IIPAaBONIPUMEHHUTEAIO B HEKOTOPBIX CAYYasiX OAHO3HAYHO CACAATH BBIBOA,
O TOM, SIBASIETCSI OTIPEACACHHOE COCTOSIHIE TOTEPIIeBIIETr0 0eCIIOMOIIHbIM HAH HeT.
K TakuM CAOXKHBIM CUTYaISM OTHOCHTCS OLjeHKa (paKTa HECOOTBETCTBUS PUINIECKUX
CHA TIOTepIIeBIIEro U BUHOBHOIO AMITA. IIpaBonpuMeHuTeAPHAS IIPAKTHKA AAHHBINA
(aKT OIleHHBAET [I0-PA3HOMY, UTO BAEYET 32 COOOI OTCYTCTBUE eAUHOOOPA3Hs KBa-
AMQUKAIIY U IIPUTOBOPOB.
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B Hay4HOIT AUTepaType HabOAee YACTO BEAYTCSI OXKHUBACHHbIE AMCKYCCHH 110
MTOBOAY CAOXKMBIIEHCS cyAeGHo-CAeACTBeHHoﬁ ITPAKTUKH O HEIPU3HAHUY COCTOSHUI
CHA U AAKOTOABHOTO OIIbSIHEHHS 6€CIIOMOIIHBIM COCTOSIHHEM [IOTEPIIEBIIEr0 B MOMEHT
IPUYMHEHUS eMy CMEepTH.

OAHaKo, y4eHbIe He PACCMATPHBAIOT BOIIPOC O IIPOOAEMAX KBAAMQHKALIUH YOHUIICTB,
COBEpIIEeHHbIX IIPH IBHOM HECOOTBETCTBUH (PUIMIECKUX CHA IIOTEpPIIEBIIETO U BUHO-
BHOTO AMIIQ, B YCAOBISIX, KOTAQ YOUIIIIA PUBHIECKHU SHAIUTEABHO IIPEBOCXOAUT KEPTBY

CyapblI 4acTo, 060CHOBBIBaS CBOIO TIO3UIIUIO IpY KBAaAUPUKALIMY AHCTBUH AULIA
o 1. «B» 4. 2 c1. 105 YK P, yxaspiBatoT, YTO BUHOBHBIN ObIA pu3nuecku 6oree
Pa3BUTHIM M TOPA3A0 CHAbHEe IIOTepPIIeBIIEro.

Taxk B XoA€ BO3HUKIIEH CCOPHI X. CTaA HAHOCHTD IIOTEpIIeBIIEMY, 3aBEAOMO
AASL HETO HaXOASILIEMYCsl B 6€CIIOMOIIJHOM COCTOSIHHU B CHAY CAA00T0 GpUIHIECKOTO
Pa3BHUTHS, MHOKECTBEHHBIE YAAPBI HOTaMH, OOy THIMY B 3UMHIE CAIIOTH, B PA3AMYHBIE
JaCTH TeAQ, B TOM UHCAE B SKH3HEHHO Ba)KHbIE: TOAOBY, IIEI0, TPYAHYIO KACTKY, KHBOT.
CBou AeHCTBUS OCY>KACHHBIN He TIPeKPaIaA M TOCAe BMeNaTeAbCTBa I, mprraBime-
FOCSI YCIIOKOUTb €0, IPH 9TOM IIPBITHYA Ha IPYAD A€XKAILETO IIOTEPIIEBIIETO 00 M
Horamu. OT MOAYYEHHBIX TEAECHBIX OBPEXXACHHI IIOTePIIeBINHI CKOHJIAACS Ha MeCTe
coBepmeHus npectynaeHus. Cya IepBoi HHCTAHIIMU KBAAHPHIIUPOBAA ACHCTBHS
X. 0 IL. . «B>», «A>» 4. 2 ¢T. 105 YK PO. Cyp KaccallnOHHON HHCTAHIIUU OCTaBUA
npurosop 6e3 usmenenus[S].

Coraacro paspsacHenmio ITaenyma Bepxosaoro Cypa PO «mo m. «B>» 1.2
cr. 10S YK PO (y6y1171c:TBo AMIIA, 3aBEAOMO AASL BUHOBHOT'O HAXOAAIErocs B Gecro-
MOIHOM COCTOSHHH) HAAAGXKHT KBAAMPHITUPOBATh YMbIIIACHHOE TIPHYHHEHHe
CMepTH IIOTepIIeBIIEMY, HeCIIOCOOHOMY B CHAY pU3NIECKOrO HAH IICUXUIECKOTO
COCTOSIHHS 3aLUTUTD Ce0sl, OKa3aTh AKTUBHOE COIPOTHBAEHIE BHHOBHOMY, KOTAQ
IIOCAEAHHIL, COBepIIast yOUICTBO, CO3HAET 9TO 06cTosITeAbCTBO. K ArIjanm, HaxoasmpuMcst
B 6€CIIOMOIHOM COCTOSIHUH, MOT'YT OBITb OTHECEHBI, B YACTHOCTH, TSDKEAOOOABHBIE
U IIpecTapeAble, MAAOACTHHE ACTH, AUIIA, CTPAAQAIOIIHE IICUXHIECKIMHU PacCTPONCTBA-
MH, AMIIAIOIMMH HX CIIOCOGHOCTH IIPABHABHO BOCIIPUHAMATH IIPOMCXOAsmees [6].

ITpu aTOoM 1OA PU3HMIECKIM COCTOSIHHEM YeAOBEKa IIOHMMAETCS KOMIIAEKC MOP-
¢dorormeckux, puanyeckux ¥ QyHKIIMOHAABHBIX IIOKA3aTeACH Pa3BUTH U COCTOSHMS
OpraHM3Ma YeAOBeKa, ero PU3MIECKUX KAIeCTB U CIIOCOOHOCTEH, 00yCAOBACHHBIX
BHYTpeHHHMH QaKTOpamu K kxu3HeHHbM ycaoBusam[ 4. C. 3].

M3 cka3aHHOTO MOXKHO CAEAATD BBIBOA O TOM, UTO YPOBEHDb QUIMIECKOTO Pa3BH-
THS OPraHU3Ma Y€AOBEKa, €r0 CIIOCOOHOCTD K OIIPEACACHHOTO YPOBHS GpH3NIeCKUM
Y MBIIIEYHBIM HarPy3KaM OTHOCHTCS K pU3HIECKOMY COCTOSTHHIO YeAOBEKa B OIIpe-
AeACHHBIF MOMEHT BpeMeHH, O KOTOPOM YIIOMHHAETCs B ocTaHOBAeHNH [TaeHyma
Bepxosroro Cyaa. Ilpu 3HaunTeAbHOI pasHHUIle B GH3MIECKOM COCTOSHHH AIOACH,
BBIPKAIOIIEMCSI B IBHOM HECOOTBETCTBHU UX PUBIIECKOTO PA3BUTHSI U CHABL, y 00-
Aee CAA60TO ANIIA 3HAYUTEABHO COKPAIIAIOTCS IIAHCHI Ha OKA3aHIe COLPOTHBACHIS
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TaKOTI'O KaueCTBa, [IPH KOTOPOM OH cMor 65l n3bexars youiicrsa. TeM He MeHee, II0
HaIlleMy MHEHHIO, 9TO He 03HAYAET, YTO TAKOE OOCTOSITEAbCTBO CBUAETEABCTBYET
0 6eCIIOMOIIHOCTH [TOTEPIEBIIErO AUIA.

YxazanHoe noctaHoBAeHHe [1aenyma Bepxosaoro Cyaa yrmoMuHaeT mossrue
0eCIIOMOIIHOCTH, II0A KOTOPBIM HEOOXOAUMO IIOHUMATh OTCYTCTBHE Y CyObeKTa
BO3MOXXHOCTH COXPaHHUTD CBOE CYIIeCTBOBAHHE OT PA3AMYHOTO POAA BHEITHUX
BO3ACHCTBHUI, KOTOPBIE MOTYT YTPOXKATh OMACHOCTBIO 3A0POBbS U XKU3HH JEAOBEKa
[2.C. 13]. B 60AbmHHCTBE CAy4aeB 6eClIOMOIHDII YeAOBEK HAACASIETCS KadeCTBAMHK
HY>AQeMOCTHU U TIOMOIIH, TIOAAEPIKKE; CAa6OCTH[3. C. 17]. Ilpu aTOM MPUXOAUT-
CS1 COTAACHTBCS C aBTOPAMH, YTBEPKAAIOITHMH, YTO Pedb B AAHHOM CAyYae HAET
0 HEOOXOAMMOCTH B IIOMOIIH He AASI IPOM3BOACTBA B PAMKAX OIIPEACACHHOTO BHAQ
ACSTEABHOCTH, a B LIEAOM AAS XKM3HH, AASL IPOAOAKeHHs cymectBoanus(3. C. 17].
3OTO COCTOSIHIE AOAKHO OBITh TAKHM, YTOODI AUIIATH XXEPTBY BO3MOXKHOCTH OKAa3aTh
COIIPOTHBAEHUE YOHIALe.

VY AuL ¢ SBHBIMY QU3NYIECKIMI HEAOCTATKAMU H AHOMAAUSIME, HAAMYHEM
TSDKEABIX 3200A€BAHMI TAKOE COCTOSHUE 6eCIIOMOITHOCTHU He BhI3bIBAeT COMHEHH.
OAHaKo AHIIO, He UMelolee YKa3aHHBIX PU3NKO-aHATOMUYECKUX OTKAOHEHHI, HO
HMelolee yPOBeHb PU3HIECKOTO Pa3BUTHS TOPA3AO MEHBIIHIA, YeM Y IPeCTyITHHKA,
He MOXXET OBITh IIPH3HAHO OeCIIOMOLIHBIM.

Taxoke MaAOATHHI BO3PACT IIOTEPIIEBIIETO HE 03HAYALT, YTO €ro COCTOSHIE
ABTOMATHYIeCKU HeOOXOANMO OLIeHHBATh KaK becrioMomHoe. B mocaepnee Bpemst
HAOAIOAQETCS 3HAUUTEABHAST AKCEAEPALIUSI AeTell, BBIPKAIOIASICS B YCKOPEHUH
$HM3MOAOTHIECKOTO POCTA, YTO BACUET OllepekeHre GUINIECKOTO COCTOSIHUS Op-
FaHM3MAa B CPaBHEHUH C OHOAOTHIeCKUM BO3pacToM. OCcOOEHHO, eCAM MAAOAETHHUIT
aKTHUBHO 3aHMMAETCSI CIIOPTOM, CBSI3aHHBIM C YKpeIAeHNeM MbIIIeYHOH MacChl AU
Pa3AMYHOTO POAA EAUHOOOPCTBAMI, TO HE CACAYET TaKO€e AULIO ALIPHOPH OTHOCHUTb
K 6ecn0MomH0My, €CAM OHO He AOCTUTAO Bo3pacTa 14 aet, B MOAOOHBIX CAyYasx
K K&KAOMY $aKTy HEOOXOAMMO TIOAXOAUTH HHAMBHAYAABHO, C YYETOM OLIEHKH BCEX
06CTOATEABCTB ACAQ.

3 BpIIIeCKa3aHHOTO MOYKHO 3aKAIOUHThH, YTO HEAB3S SIBHOE HECOOTBETCTBHE
QUBHYIECKUX CHA IPECTYIIHUKA M XXePTBbI [IPU YOUICTBE pacLieHUBaTh KaK OecIio-
MOIIHOE COCTOSIHHE II0CAGAHETrO, IIOCKOABKY OH He AMIIeH BO3MOXXHOCTH OKa3aTh
CONIPOTHBACHHE BUHOBHOMY. AHAAOTHYHO HEAB3sI IIPU3HABATD BCEX AMIY, He AOCTUTTIHX
14 aeTHero BospacTa Kak HAXOASIIKXCS B 6eCIIOMOIHOM COCTOSIHIM. BMeHSITb AQHHBII
IPH3HAK B IOCAEAHEM CAyYae MOXKHO TOABKO C YIETOM BCEX OOCTOSITEABCTB AeAQ.
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Crarps mocssimeHa mpobaeMaM 0T60pa KAAPOB Ha CAY>XOY B OpraHbl
BHYTpeHHUX Aea Poccurickoit Pepepaniui B COBpeMEHHbIX YCAOBHSIX.
AHaAM3MPYS AQHHBIE TPOOAEMBI, ABTOP AGAAET IOTIBITKY HAHTH BO3MOX-
HOCTH UX pellleHus.
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